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AV. ELIF SEVUKTEKIN

A Precedent-Setting Ruling

by the Turkish Courts

Abstract

This study examines the Turkish proceedings for recognition and
enforcement of the London arbitral award dated 26 January 2021, rendered
underthe LMAA Rules in favour of SOCAR, SOCAR Overseas LLC and SOCAR
Trading S.A. against Palmali International Holding Co. Ltd. and Mubariz
Mansimov, ordering payment of USD 44,741,992 plus interest and costs.
The dispute stemmed from Transportation Services Agreements and the
Termination and Settlement Deed of 16 December 2016. Acting for SOCAR,
the Seviktekin Law Firm secured recognition and enforcement before the
Istanbul 10th Commercial Court of First Instance, upheld on 2 July 2026
by the 13th Civil Chamber of the Istanbul Regional Court of Appeal, which
dismissed all defendants’ appeals on the merits. The defendants have now
appealed to the Court of Cassation. The rulings confirm the Turkish courts’
arbitration-friendly stance:

preserving the prohibition of substantive review (révision au fond) and
narrowly construing public policy, while rejecting objections based on
the right to be heard, validity of the arbitration agreement, suretyship
formalities, and service of the award.

Background and the London Arbitration

Palmali carried SOCAR group crude oil and petroleum products under
2007/2008 Transportation Services Agreements. Financial difficulties from
2008 led SOCAR to extend financing to Palmali, and the relationship was
ultimately terminated via a Termination and Settlement Deed dated 16
December 2016, to which Mubariz Mansimov became party personally.

Av. Elif Seviktekin LLM, Partner,
Seviktekin Law

elif@sevuktekinlaw.com

The Deed set a staged debt-reduction
mechanism (Clause 3), capped claims at USD
207 million subject to conditions (Clause 4),
and chose English law (Clause 7) and LMAA
arbitration (Clause 8). Following Palmali's
non-compliance, SOCAR  commenced
arbitration on 18 May 2018 before a tribunal
of Stephen Hofmeyr QC, Mark Hamsher
and David Owen QC. The merits hearing
was held by videoconference in October
2020; respondents’ counsel withdrew on
6 November 2020, after the merits phase
had concluded.

THE TRIBUNAL RENDERED
A UNANIMOUS AWARD

ON 26 JANUARY 2021
(CORRECTED 4 MARCH
2021) FOR USD 44,741,992
PLUS INTEREST AND COSTS.

No challenge was brought under the English
Arbitration Act.
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The Turkish Enforcement Action
and Precautionary Attachment
After a payment demand on 24 March
2021 went unanswered, SOCAR filed the
recognition and enforcement action in
Tarkiye on 30 April 2021, together with an
application for precautionary attachment
(ihtiyatihaciz).

THE COURT GRANTED
ATTACHMENT OVER TRY
465,622,829.56 ON 17 MAY 2021
- JUST SEVENTEEN DAYS
AFTER FILING -

against 15% security, and all subsequent
challenges by the defendants against the
attachment failed. Separately, because
SOCAR Overseas LLC was UAE-domiciled
and no treaty exemption or reciprocity
existed, the court required security for
costs under Article 48 MOHUK; the firm
deposited the TRY 46,562,283 security
in full within the deadline, removing that
procedural risk.

Defendants’ Objections

Mansimov argued he was a material witness
prevented from testifying by detention,
could not afford counsel at the final stage,
was wrongly held liable as guarantor absent
a suretyship meeting Turkish Code of
Obligations formalities, and objected to the
arbitrators’ fees and to costs of arbitrations
to which he was not a party.

Palmali argued the Termination and
Settlement Deed was signed under duress,
so no valid arbitration agreement existed.

On appeal, defendants also raised subject-
matter jurisdiction (Specialised Maritime
Court), improper court fee basis, invalid

service (including via the OPUS2 platform), lack of authority of persons
notified after counsel's withdrawal, and failure to stay for related
arbitrations.

Expert Proceedings and the Right to Be Heard

A court-appointed expert panel split: the majority (5 December 2022
report) suggested the tribunal may not have transmitted all documents
post-withdrawal, potentially curtailing the right to be heard under Article
62/1(¢)-(d) MOHUK and Article V(1)(b) New York Convention; the dissent
stressed the written arbitration clause, the tribunal's prior rejection of
duress, absence of partiality evidence, and the prohibition on merits review.

The defendants also filed a private legal opinion under CPC Article 293
opposing enforcement. SOCAR's independent expert opinion confirmed
the award complied with the chosen English law and was not contrary to
Turkish public policy. The first-instance court declined to follow the expert
majority, instead granting enforcement in line with the dissenting opinion
and SOCAR's submissions.

First-Instance and Appellate Rulings

The Istanbul 10th Commercial Court of First Instance ordered enforcement,
holding that merits review is impermissible, that defendants’ continuous
representation and unused final opportunity to respond undermined the
fair-hearing objection (assessed against Civil Code Article 2 good faith),
and that differing Turkish formal requirements for suretyship did not bar
enforcement given the chosen foreign law.

On 2 July 2026, the 13th Civil Chamber of the Istanbul Regional Court
of Appeal unanimously dismissed all appeals under CPC Article 353/1-
b-1, finding the dispute arose from the Settlement Deed (not maritime
commerce, so a fixed fee applied), that other arbitrations could not be
a preliminary issue, that defendants bore the burden under New York
Convention Article V(1)(e) to prove annulment or suspension of the award,
and that representation, adjournments and document transmission
during arbitration were adequate —including that Mansimov was a party,
not merely a witness, and that undated correction procedures without a
hearing were procedurally irregular but immaterial to the outcome. The
Court of Cassation appeal is now pending.

Legal Significance
The decisions confirm three key principles:

THE ENFORCEMENT JUDGE MAY NOT RE-
EXAMINE THE MERITS OF A FOREIGN AWARD;
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right-to-be-heard objections require genuine deprivation
of participation, not mere formal allegations; and the
public-policy exception must not be expanded into indirect
merits or choice-of-law review —Turkish formal rules such
as suretyship or spousal consent requirements do not
automatically bar enforcement of awards governed by
foreign law.

The early and successful use of precautionary attachment
(granted within seventeen days of filing) secured the
practical recoverability of the claim throughout more than
five years of litigation. Together, the rulings strengthen
the predictability of enforcement in Tirkiye and reinforce
confidence in Turkish courts” adherence to the New York
Convention and arbitration-friendly practice.
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ANASTASIYA CHEREDOVA

Sanctions as a
Procedural Barrier
in International
Arbitration:

Introduction

Sanctions have long been treated as a compliance issue. That framing is
no longer adequate. In international arbitration, sanctions today mostly
operate as a procedural barrier: they disrupt the mechanics of dispute
resolution before a tribunal has considered the merits. For parties from
CIS jurisdictions — Russia in particular — the obstacles are structural and
cumulative, arising at every stage from commencement to enforcement.

The conventional picture of a Russian or CIS party filing at the ICC, LCIA, or
SCC has changed fundamentally since 2022. Referrals to those institutions
have become significantly more difficult or, in many cases, impossible
for parties subject to EU, US, and UK sanctions regimes — and even for
parties that are not themselves designated: a supply contract disrupted
by sectoral sanctions, a payment chain severed by correspondent banking
restrictions, or a stalled licence application presents the same procedural
obstacles, even where neither party appears on any sanctions list. What
has emerged is a reorientation: HKIAC has seen a notable increase in CIS-
connected disputes, TIAC (Tashkent International Arbitration Centre) is
developing rapidly as a regional forum, and the newly inaugurated Baku
Arbitration Centre (BAC) is positioning itself as another credible neutral
venue. Understanding these obstacles — and how the choice of forum can
mitigate or compound them — is now an essential practitioner skill.

Anastasiya Cheredova, Independent
Arbitrator & Russian Law Expert, MCIArb

anastasiya@cheredova.com
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Where Sanctions Strike: Two Procedural
Pressure Points

A. Advance on Costs and Payment Infrastructure

The first pressure point is financial. Institutions require a
registration fee and an advance on costs before arbitration
can proceed. For a sanctioned Russian party — or a non-
sanctioned company relying on a sanctioned correspondent
bank — transferring funds to a European institution may be
technically or legally impossible. SWIFT disconnections,
correspondent  banking restrictions, and secondary
sanctions exposure have caused European and US banks
to decline transactions even where no primary prohibition
expressly applies.

The consequences are layered. The registration fee is the
first barrier: some institutions waive it in sanctions-affected
cases, but others require payment before a file is opened,
so a case may not commence at all. Where payment is
accepted in principle, institutions have required the paying
party to obtain a specific licence from national authorities —
a process taking weeks or months, while limitation periods
continue to run. Even with a licence, correspondent banks
routinely hold funds for extended compliance review. The
same obstacles apply to the advance on costs: cases have
been suspended or terminated for non-payment where the
sanctioned party was structurally unable to remedy the
default through any banking channel or via paying agents.

B. Access to Counsel and Procedural Equality

The second pressure point concerns representation. Several
major international firms prohibit representation of entities
on OFAC, OFSI, or EU consolidated lists; others have exited
the Russian market entirely, narrowing available counsel
for Russian parties regardless of their individual status. The
result is a practical erosion of equality of arms:

one party has unrestricted access to the international
legal market; the other operates within a narrowed pool
of counsel willing to accept the engagement. Tribunals
addressing counsel-access objections have produced
inconsistent treatment, and no settled doctrine has
emerged — yet a party that cannot retain experienced

counsel faces a disadvantage no procedural adjustment
can cure.

The Lugovoy Law: A Procedural Barrier

Operating in Both Directions

A less-examined barrier operates not from Western
sanctions, but from Russian domestic law. Articles 2481
and 248.2 of the Russian Arbitrazh Procedure Code - the
Lugovoy Law — grant Russian commercial courts power
to assert exclusive jurisdiction over disputes involving
sanctioned parties or any dispute in which sanctions affect
performance, payment or access to justice, and to enjoin
arbitral proceedings abroad. Introduced in 2020 to protect
Russian entities genuinely denied access to justice, the law
has evolved into a broad instrument cutting both ways:

it disrupts arbitrations for non-Russian parties pursuing
valid claims, and creates strategic leverage for Russian
counterparties irrespective of their actual access to a
neutral forum.

Thelaw's scope hasexpandedthroughjudicialinterpretation.
In 2024, Russian courts invoked Article 248 over 200 times
to assume exclusive jurisdiction or issue anti-arbitration
injunctions (Freshfields, 2025).

The Russian Supreme Court's ruling of 28 November 2024
went further, holding that Russian courts may assert
exclusive jurisdiction even in disputes between two Russian
companies, neither under personal sanctions, where the
seat of arbitration is in an “unfriendly” jurisdiction — and
that arbitrators holding the nationality of an “unfriendly”
state are presumptively biased, without any standard for
rebuttal.

The consequences are severe. An injunction under Article
248.2 can carry penalties equal to the full amount of the
claim, imposed on the non-Russian party for proceeding
with arbitration in defiance of the Russian order —a genuine
dilemma for any party with assets or relationships in Russia
or in CIS states that enforce Russian judgments under
the 1993 Minsk or 2002 Chisindu Conventions. Western
responses — anti-suit injunctions from English, German,
and Hong Kong courts, and EU and Swiss legislation
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of 2024-2025 barring recognition of Lugovoy-based
injunctions — have in some cases produced a standoff of
parallel proceedings in incompatible jurisdictions.

The lesson: the procedural barrier does not operate only
through Western restrictions on Russian parties, but equally
through the Russian legal system's response — which
imposes costs and risk on non-Russian parties as well.

THE LUGOVOY LAW IS NOW A
STANDARD ELEMENT OF DISPUTE
RESOLUTION PLANNING, NOT A
CONTINGENCY.

Sanctions as a Substantive Defence

Beyond procedure, sanctions increasingly appear on the
merits, in three recurring patterns. First, force majeure or
hardship: the analysis depends heavily on the governing
law — Russian civil law (Articles 401 and 451 of the Civil
Code), the FIDIC regime, and the UNIDROIT Principles reach
different outcomes on the same facts.

Second, illegality: performance has allegedly become
unlawful at the place of performance, making an award
compelling it contrary to public policy.

Third, at the enforcement stage: recognition in a sanctions-
implementing jurisdiction may be resisted on public policy
grounds, and frozen assets cannot be enforced against
without a specific licence — a requirement French and other
civil law courts have confirmed even where a valid award
exists. Tribunals have developed no consistent approach
to any of these arguments, and the absence of published,
reasoned awards leaves practitioners with limited
precedent. That uncertainty is itself a material risk factor.

The Role of Neutral Forums: HKIAC, TIAC, and
the BAC

The barriers described above are largely venue-
dependent. Institutions seated in jurisdictions that have
not implemented the EU, US, or UK sanctions regimes
face neither the payment constraints nor the secondary
sanctions exposure — which has driven a documented shift
in filings toward neutral venues. HKIAC has emerged as the

primary international venue for CIS-connected disputes;
TIAC, operational since 2018, offers a Central Asian neutral
ground close to the CIS market; and the BAC, inaugurated
in October 2025, enters with a proposition grounded in
economic reality as much as institutional design.

The commercial case for Baku is not theoretical. Russia
is Azerbaijan’s third-largest trading partner, with bilateral
trade reaching $4.92 billion in 2025 - nearly double the
2020 figure (Azerbaijan State Customs Committee, 2026).
More than 1,400 companies with Russian capital operate
in Azerbaijan across construction, industry, transport, and
pharmaceuticals, with accumulated Russian investment
exceeding $10.7 billion. The two states are jointly
developing the western branch of the International North—
South Transport Corridor (INSTC) connecting Russia to Iran
through Azerbaijan:

an intergovernmental agreement on transit was signed in
December 2024, with a target of 15 million tons of freight
annually (TASS, 2026). Construction contracts, supply
agreements, and joint ventures on this scale inevitably
generate disputes — and require a forum both sides can
actually access, operationally, financially, and legally.

Azerbaijan has not joined the EU or US sanctions regimes,
so payment infrastructure and physical access in Baku
remain available to CIS parties. The BAC Rules, in force
since 18 October 2025, reflect modern best practices,
including emergency and expedited arbitration. One
honest qualification: venue neutrality solves the procedural
problem, not the enforcement problem. An award rendered
in Baku must still be recognised wherever the losing party
has assets — and if those assets are in the EU, UK, or US,
the enforcement court’s public policy analysis, including its
treatment of sanctions and frozen assets, remains in play.

Practical Recommendations

First, contract drafting matters more than ever: force majeure
clauses should expressly address sanctions as a triggering
event, specify the applicable standard (impossibility vs.
hardship), and set out notice and mitigation obligations with
precision. Pre-2022 boilerplate is unlikely to provide the
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coverage parties assume.

Second, evaluate seat selection on procedural accessibility
alongside enforcement reputation: can both parties pay
institutional advances through available channels, and
is a licence required? A prestigious seat in a sanctions-
implementing jurisdiction may be effectively unusable for
one party, converting a neutral clause into a structural
advantage for the other.

Third, map the Lugovoy Law risk before any dispute
arises: the likelihood of an Article 248 application, which
jurisdictions can issue effective anti-suit relief, and whether
assets or relationships in Russia or the CIS create real
exposure to injunction penalties. A neutral seat reduces
but does not eliminate this risk.

Fourth, map enforcement strategy before the arbitration
begins: if enforcement assets sit in a sanctions-
implementing jurisdiction, structure the claims, applicable
law, and award with public policy and asset-freezing
constraints in mind from the outset.

Conclusion

The sanctions regimes implemented since 2022 have
created structural procedural obstacles qualitatively
different from the compliance challenges they were long
treated as. Payment infrastructure failures, counsel access
gaps, and the bilateral disruption produced by the Lugovoy
Law are recurring features of any dispute with a significant
Russian or CIS dimension. The market response has
been pragmatic: HKIAC, TIAC, and the emerging BAC are
absorbing cases that once defaulted to ICC, SCC, or LCIA —
and this is not a transient adjustment.
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NEUTRALITY OF FORUM,
PROCEDURAL ACCESSIBILITY, AND
ENFORCEMENT GEOGRAPHY ARE
NOW FIRST-ORDER CONSIDERATIONS
IN DISPUTE RESOLUTION PLANNING.

Institutions that understand this are well positioned to
define the next chapter of the regional arbitration landscape.
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SEVINC S. SIXSLIYEVA
SEVINC SH. SHIKHALIYEVA

Arbitraj Qararlarinda Ziddiyyat;

Inconsistency in Arbitral Awards:

The Need for Legal Certainty and Uniform Practice

Xiilasa

Xariciinvestorlarils ev sahibiolan dovlatlararasindayaranan
mabahisalerin halli mexanizmi (Investor-State Dispute
Settlement — ISDS) beynalxalq investisiya hiiququnun
tomal sttununu taskil edir. Lakin son illards bu sistem
Uglin hiqugi muayyanlik va legitimlik bohrani mizakirs
movzusudur. Bela ki, mévcud ad-hoc arbitraj strukturunda
presedent hiququnun (stare decisis) olmamasi oxsar
faktiki hallara va eyni beynalxalqg miqavile maddalarina
istinadan fargli arbitraj tribunallan tasrsfindsn diametral
sokilda ziddiyyatli gqararlarin verilmasina gatirib ¢ixarmisdir.
Bu magqala ISDS sistemindaki ziddiyyatli arbitraj gararlarinin
hiiquqi va iqtisadi naticalarini tahlil edir, o cimladan son
illorda arbitraj gararlarinin uygunsuzlugu fonunda taklif
olunan vahid apellyasiya mexanizminin bu bdéhranin

hallindaki roluna dair hiiqugi giymatlandirma aparir.

Acar sozlar: ad-hoc arbitraj, ISDS, hiqugi muayyanlik,
presedent hliququ, apellyasiya mexanizmi.

Abstract

The Investor-State Dispute Settlement (ISDS) mechanism
constitutes the cornerstone of international investment
law. However, in recent years, a crisis of legal certainty
and legitimacy surrounding this system has become a
subject of ongoing debate. Specifically, the absence of the
doctrine of precedent (stare decisis) in the current ad-hoc
arbitration framework has led different arbitral tribunals to
render diametrically opposed decisions based on similar
factual circumstances and the same international treaty
provisions. This article analyzes the legal and economic
consequences of contradictory arbitral awards in the ISDS
system and provides a legal assessment of the role of the
proposed multilateral appellate mechanism in resolving
this crisis amidst the inconsistency of arbitral decisions in

recent years.

Keywords: ad-hoc arbitration, ISDS, legal certainty, stare
decisis, appeal mechanism.
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Giris

Qlobal igtisadiyyatin inteqrasiyasi dovriinds xarici birbasa
investisiyalarin (Foreign Direct Investment) hacmi glni-
giindan artmaqdadir. investisiya qoyulusu zamani yaranan
munasibatlari tanzmilomak, elaca da xarici investorlarin
ev sahibi olan dovlatlarin siyasi va ya hiiquqi risklsrindan
gorunmasi magqsadila iki torafli investisiya muqavilalari
(Bilateral Investment Treaties) va cox torafli investisiya
saziglori sabakasi formalasmisdir. Bu miqavilalarin an
muUhim tarkib hissasi isa investor-dévlat mubahisalarinin
halli — ISDS mexanizmidir. ISDS xarici investora ev sahibi
dovlatin milli mahkamalarina miracist etmadan, neytral
beynalxalq arbitraj tribunali qarsisinda iddia qaldirmagq
hiiququ verir. Lakin milli hiquq sistemlarinden va ya
daimi beynalxalg mahkamalardan fargli olaraq ISDS ad-
hoc (mivaqqgati) asaslarla faaliyyat gosterir. Bu sistemds
iyerarxik mahkama qurulusunun va markazlasdirilmis
apellyasiya instansiyasinin tasbit olunmamasi hiquqi
muayyanlik (legal certainty) prinsipinin realiza olunmasini

sual altinda saxlayir.

INVESTIiSiYA ARBITRAJINDA EYNi
HUQUQI NORMA V9 ANALOJI
FAKTLAR UZRQ ZiDDiYYOTLI
QORARLARIN (INCONSISTENT
AWARDS) ORTAYA CIXMASI SISTEMIN
LEGITIMLIYINI KOLGOD9 QOYUR.

Bu hallar bir tarafdan xarici investorlarin beynalxalq hliquqi
muidafis mexanizmlarina etibarini zaifladir, diger tarafdan
isa dovlatlarin ictimai maraglar qgorumaq namina suveren
tanzimlama salahiyyatlarini hayata kecirmasini ¢atinlasdirir.
Bu maqalenin asas magsadi ISDS sisteminds yarana
ziddiyyatli gararlarin kokiinds duran hiiquqi sabablari agkar
etmak, movzu ila alagali presedentlari tahlil etmak va
beynalxalq investisiya hliququnda vahid apellyasiya
mexanizminin yaradilmasi zaruratini aydinlagdirmaqdir.
Hiiquqi miisyyanlik zorurati

ISDS sisteminda normativ ziddiyyatlarin yaranmasi tasaddfi
deyildir, bu, sistemin struktur taskilindan irali galir. Bela
ziddiyyatlorin yaranmasina tesir edon asas amillar kimi

Sevinc $. Sixaliyeva, Azarbaycan
Respublikasinin ixracin va investisiyalarin
Tasvigi Agentliyi — AZPROMO, Hiiquq
departamenti, boylik mitaxassis;
Azarbaycan Respublikasi Vakillar
Kollegiyasinin Gzvi

sevinc.sshikhaliyeva@gmail.com

Sevinc Sh. Shikhaliyeva , Azerbaijan
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senior specialist; Member of the Bar
Association of the Republic of Azerbaijan

sevinc.sshikhaliyeva@gmail.com
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asagidakilar gdstarmak olar:

a. Stare decisis (ovvalki mahkema gararlarinin macburi
presedent olmasi) prinsipinin yoxlugu. Mdlki va ya
mumi hiiquq sistemlarindan fargli olaraq, beynalxalqg
investisiya arbitrajinda stare decisis prinsipi movcud
deyildir. ICSID (International Centre for Settlement of
Investment Disputes) Konvensiyasinin 53-ci maddasina
asasan ¢ixarilan qarar yalniz mibahisa taraflari Gglin v
hamin is Gzra macburidir [2, s. 21]. Bu normativ ¢argiva
A tribunalina B tribunalinin gabul etdiyi hiiquqi sarhlara

amal etmak 6hdaliyi qoymur.

NOTIC ETIiBARILJ, EYNI HUQUQI
NORMA iKi MUXTOLIiF TRIBUNAL
TORIFINDON DiAMETRAL SOKILDJ
FORQLI SORH EDILD BiLIR.

b. BIT-lardaki qeyri-miayyan anlayislar. Dinyada 3000-
dan cox iki tarafli investisiya miqgavilasi moévcuddur. Bu
muqavilalarin aksariyyatinds tamal hiiquqi anlayislarin
daqiq carcivasi tasbit olunmamisdir. Bu kateqoriyadan
olan anlayislarin hiiqugi qeyri-muayyanliyi ad-hoc tayin
olunmus arbitrlare genis tafsir azadlig verir ki, bu da
interpretasiya xaosuna, elaca ds yekunda ziddiyyatli
arbitraj gararlarina yol agir.

ISDS tarixinda faktiki hallarin paralelliyi ve ziddiyyatli
gararlar anomaliyasina nimuna olaraq Lauder v. Czech
Republic va CME v. Czech Republic keyslarini gdstarmak
olar [1].

ISDS sisteminda institusional ve struktur problemlarini,
xtsusan dos paralel icraatlar (parallel proceedings) ve res
judicata (gati hokm) prinsipinin tatbiq olunmamasinin
yaratdigi anomaliyani an qabariq sakilds niimayis etdiran
klassik presedent Lauder/CME miibahisasidir. Bels ki, ABS
vatandasi olan investor Ronald Lauder Cexiyanin televiziya
yayimi sektoruna investisiya yatirmis, lakin Cexiya Media
Surasinin inzibati aktlarr ve mudaxilalari naticasinds
investisiyasinin dayarini itirdiyini iddia etmisdir. investor
eyni faktiki hallara va eyni zarara asaslanaraq iki farqli

arbitraj icraati baslatmisdr.

London Tribunali va Stokholm Tribunali eyni doévlst
torafindan toradilmis eyni harakatlara va eyni zarars
baxilmasina baxmayaraq, iki fargli arbitraj tribunali
diametral olaraq zidd qararlar gabul etmisdir.

Bela ki, London Tribunali Cexiya dévlstinin harakatlarinda
beynalxalg hiquq pozuntusunun olmadigini, doévlstin
tanzimlama salahiyysti (right to regulate) carcivasinda
faaliyyat gostardiyini miayyan etmis va iddiani tam radd
etmisdir. Stokholm Tribunali ise eyni faktlar Gzra Cexiya
dovlstinin adalstli ve barabar rejim (Fair and Equitable
Treatment) ©hdaliyini ve birbasa/dolayr ekspropriasiya
gadagasini pozdugu genastina galmis, hamin dovlatin
kompensasiya 6demali oldugunu miayyan etmisdir.

Bu keys ISDS sisteminda vahid apellyasiya mexanizminin
olmamasi eyni akt Gizra dovlatin ham “hiiquga uygun”, ham
da “gqanunsuz” faaliyyat gbstarmis sayilmasi kimi hiquqi
geyri-muayyanliya yol agmisdir.

Maddi hiiquq normalarinin ziddiyyatli sarhi anomaliyasina
isa SGS v. Pakistan [5] va SGS v. Philippines [6] keyslarini
nimuna gostarmak olar. 9gar Lauder/CME mubahisasi
faktiki hallarin va paralel icraatlarin ziddiyyastini gostarirdiss,
SGS keyslari investisiya miqavilalarinin standart maddi
hiiqug normalarinin — xtisusan “¢atir maddasi’nin (umbrella
clause) fargli arbitraj tribunallan tarsfindan bir-birina zidd
sarh olunmasinin yaratdigi hiiquqi qeyri-muayyanliyi ortaya
qoyur. Burada Isvecranin SGS sirkati gémriik yoxlamalari va
giymatlandirma xidmatlari goéstarmak G¢lin ham Pakistan,
ham da Filippin dovlstlari ile kommersiya mdqavilalari
baglamisdir. Migavila 6hdaliklarinin dovlstlar tarafindan
pozulmasindan sonra SGS, mdivafiq ikitarafli investisiya
maqavilalerindaki  (BIT) ¢atir maddasina asaslanaraq
Beynalxalq investisiya Miibahisalarinin Halli Markazinda
(ICSID) iddia qaldirmigdir. Har iki BIT-da ¢atir maddasinin
matni faktiki olaraq eyni mazmunlu (dévlstin investorla
bagladig istanilon 6hdaliys smal etmasini tamin edan)
hiiquqi konstruksiyaya malik idi. Lakin tribunallar fargli

naticays galmislor.

INSIGHT 3

BAC INSIGHTS - ISSUE 1

SGS v. Pakistan keysinda tribunal qarara almisdir ki,
kommersiya miqavilasindan dogan adi borc va ya 6hdalik
pozuntusu avtomatik olaraq beynalxalq hliiquq pozuntusuna
va ya BIT-in pozulmasina cevrila bilmaz. Belalikls, miqavila
6hdaliklari arbitrajin yurisdiksiyasindan kanarlasdiriimisdir.
SGS v. Philippines keysinda isa banzar faktlar Gzra basqa bir
ICSID tribunali tamamils ekstensiv mévge tutmusdur.

Bela ki, Tribunal miayyan etmisdir ki, ¢atir maddasinin
magsadi mahz kommersiya mdiqavilesindan  dogan
ohdaliklari beynalxalq hiiquqi mistaviya qaldirmaqdir va
arbitraj dovlatin miqavila pozuntularina baxmaga tam
salahiyyatlidir.

Qeyd olunan ziddiyyatlar ISDS sisteminda legitimlik b&hrani
ilo bagl coxsayli tanqidlara yol agmisdir. Bu béhrandan ¢ixis
yolu kimi beynalxalq mistavida ciddi islahat mexanizmlari
taklif olunur.

Baslica olaraq, Birlogmis Millatlar Taskilatinin Beynalxalq
Ticarat Hlququ (zra Komissiyasinin (UNCITRAL) Il isci
Qrupunun islahatlarini qeyd etmak olar. UNCITRAL Il isci
Qrupu hazirda ISDS sisteminin struktur islahatlar Gizarinda
isloyir. 9sas diggat morkazinds duran masala Daimi
investisiya Mahkamasi (Multilateral Investment Court —
MIC) va ya Vahid Apellyasiya Mexanizminin (Appellate
Body) yaradilmasidir [4, soh12] .

Belo olan halda, taklif edilon apellyasiya mexanizminin
stlnliklari va risklari giindema galir. Daimi apellyasiya
mexanizminin tatbiqi ISDS-a asagidaki tohfalari vera bilar:

1. HUquaqi yurisprudensiyanin formallagmasi (jurisprudence
constante): Yuxari instansiya mahkamasi asagi
tribunallarin sarhlarini unifikasiya edarak vahid hiiqugi
baza formalasdira bilar.

2. Prognozlasdirila bilanlik (predictability): investorlar va
dovlatlar mlqavils baglayarken va ya danisiglar zamani

hiiquqi naticalari 6ncadan giymatlandira bilar

Apellyasiya mexanizminin alave edilmasi arbitraj prosesinin
tobiatini dayisdirmasa da, apellyasiya sisteminin tatbiqi
mubahisalarin halli middatini uzada va prosesin maliyya
xarclarini artira bilar ki, bu da kicik investorlar ticin alave
maneaya cevrila bilar [3].

Natico

Beynalxalg investisiya arbitraji global kapital axininin
tohlikasizliyi Gg¢lin  avazedilmaz bir institutdur. Lakin
presedent institutunun yoxlugu ve ad-hoc tribunallarin
mahdudiyyatsiz tafsir azadlig ISDS sistemini daxilden
sarsidan ziddiyyatli gararlar bohranina gatirib ¢ixarmisdir.

Lauder/CME keyslari gostarir ki, eyni hiqugi fakta fargli
yanasma vyalniz dovlstlerin suverenliyina deyil, ham ds
beynalxalq hiiququn Gstiinliyl prinsipina ciddi kolgs salir.

Digar terafdan, SGS mdibahisaleri gostardi ki, ISDS
sisteminda stare decisis (macburi presedent) prinsipinin
olmamasi eyni matnli miqavile bandlarinin tamamila zidd
sokilda tatbiqina sorait yaradr.

Bu anomaliya investorlar va ev sahibi olan dovlatlar Gclin
hiquqi muayyanlik (legal certainty) ve prognozlasdirila
bilanlik (predictability) prinsiplarini sarsidrr.

Sistemin galacak davamliligi UNCITRAL va ICSID ¢argivasinda
aparilan islahatlardan, elaca da vahid apellyasiya mexanizminin
yaradilmasindan misbat tasirlana bilar.

VAHID APELLYASIYA MEXANiIZMi
DOVLOT-INVESTOR BALANSINI BORPA
EDORIK ISDS SISTEMIND9 MOVCUD
VO YARANACAQ ZIDDIYYQTLORIN
ARADAN QALDIRILMASI UCUN REAL
HUQUQI CIXIS YOLU HESAB EDIiL9
BILOR.

Bels ki, kommersiya arbitrajindan farqli olaraq ISDS
dovlatin tanzimlama salahiyyatlarina va tmumi maraqlara
toxunur. Buna gora da burada qgararlarin dizgiinltyd v
vahid hliquqi praktikanin olmasi son daraca vacibdir.
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Hamginin apellyasiya mexanizmi beynalxalq investisiya
hiiququnda vahid presedent hliququ formalasdiran,
dovlatlerin suveren hiquglari ila investorlarin maraglar
arasinda balansi barpa edan bir alat kimi da ¢ixis eds
bilar. Bu isa 6z névbasinda, hiiqugi muayyanliyin tamin
olunmasi natica etibarils beynalxalq investisiya mihitinin
dayanighligina xidmat eda bilar.
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Artificial Intelligence
in Arbitration:

Judicial Scrutiny and
Emerging Guidelines

The use of artificial intelligence across nearly every sphere
of life is experiencing rapid growth. Although regulatory
mechanisms are not yet ready to address every challenge
that artificial intelligence may pose, the Al industry is
advancing its development day by day. Thus, it is not so
astonishing that, even in arbitral awards, one can encounter
the use of those mechanisms in improper form. This paper
will shed light on the case, which was set aside by the
Quebec Superior Court due to improper use of Al, leading
to hallucinated references, and on the proactive approach
taken by the CIArb Guidelines on the use of Al (Association
des ressources intermédiaires d’hébergement du Québec
[ARIHQ] v. Santé Québec, 2026; Chartered Institute of
Arbitrators, 2025).

The Background

The underlying arbitration case concerned a claim for
remuneration allegedly owed by a Quebec health authority
to a medical clinic under the National Agreement. As a
result of the grievance between the parties, on August 8,
2025, the arbitrator, Me Michel A. Jeanniot, dismissed the
dispute submitted to arbitration on the grounds that the
agreed time limits had not been respected and that no
justification had been offered for the delay (ARIHQ v. Santé
Québec, 2026).

Subsequently, the plaintiffs applied for annulment of
the award on two grounds, including the key assertion
that the award relied on non-existent doctrine and case
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law, suggesting that it had been drafted using artificial
intelligence (ARIHQ v. Santé Québec, 2026).

Use of AI Through the Lens of the Quebec Court
The Quebec Superior Court addressed the severity of the
breach in order to determine whether it was sufficient to
justify annulment. The court focused on the significance
of the violation of the arbitral procedure, particularly the
apparent delegation of decision-making authority to
artificial intelligence (ARIHQ v. Santé Québec, 2026).
The court identified several risks associated with the use
of artificial intelligence in adjudicative decision-making,
including

HALLUCINATED REFERENCES, THE
ABSENCE OF HUMAN JUDGMENT
AND VALUES, BIAS, RISKS TO
CONFIDENTIALITY, AND HARMTO

PUBLIC CONFIDENCE IN JUSTICE.
(ARIHQ v. Santé Québec, 2026).

The court concluded that not every award involving
minimal or peripheral Al use should be annulled. In this
case, however, the references at the core of the arbitrator’s
reasoning were non-existent and hallucinated, which
constituted a significant violation of the arbitral procedure
(ARIHQ v. Santé Québec, 2026).

16
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The message delivered by this case is unambiguous:

ARBITRATORS SHOULD NOT

LEAVE THEIR REASONING AND
DECISION-MAKING TO ARTIFICIAL
INTELLIGENCE TOOLS, AS THOSE
TASKS REQUIRE HUMAN JUDGMENT
AND VALUES AND MAY AFFECT

PUBLIC CONFIDENCE IN JUSTICE.
(ARIHQ v. Santé Québec, 2026).

Limits on the Use of Al and Remaining Questions
The case indicates the growing need for regulatory
mechanisms governing the use of artificial intelligence in
arbitration in this rapidly changing world (ARIHQ v. Santé
Québec, 2026).

One of the key messages was also about the essential role
of post-award scrutiny in detecting such cases. However,
scrutiny of references does not seem sufficient. Suppose
that an arbitrator uses the Al mechanisms properly in
reasoning their judgment, and it is not detectable from just
checking the references. In this kind of case, the rendering
of decisions may be influenced by artificial intelligence
bias and a lack of human judgment and values, which will,
in turn, result in the gradual loss of public confidence in
arbitration.

What is to be done in those cases?

Nowadays, various institutions draft guidelines, such as
the CIARB Al guidelines. From the perspective set out
in the guidelines, the use of Al is only permissible when
arbitrators have permission from the parties. This shows
that the guidelines also put party autonomy at the center.
Besides, arbitrators and parties are encouraged to make
reasonable efforts to understand the tools that they use.
Considering confidentiality is the beating heart of the
arbitration, using third-party Al tools without assessing
their privacy protections is highly likely to jeopardize the
privacy of sensitive information.

Furthermore, the correctness and accuracy of the
information obtained through Al tools must be duly
assessed by arbitrators in order to minimize the risk of
rendering a biased judgment.

Regarding disclosure, the CIArb Guidelines present proactive
steps, whereas SVAMC Guideline 3 states that disclosure
is unnecessary except where appropriate (Chartered
Institute of Arbitrators, 2025; Silicon Valley Arbitration
and Mediation Center, n.d)). As paragraph 7.3 of the ClArb
Guidelines provides, arbitrators have the power to impose
disclosure obligations on the parties after consulting them,
provided that the parties do not agree otherwise.

The Guidelines offer a template agreement for the use
of arbitration, which can be used either as a stand-alone
document or as part of an arbitration agreement. As this
document carefully touches on the risks of using Al tools,
it may also shed light on the questions mentioned earlier
in this paper. However, the road to be taken in regulating
the use of Al in arbitration is far ahead, given that the
mandatory requirements to be imposed have not yet been
adopted.
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The effectiveness of arbitration depends not only on arbitral
tribunals, but also on the approach taken by national courts.
In arbitration-friendly jurisdictions, courts protect both the
legal order and the finality of arbitral awards by carefully
respecting the limits of post-award review.

This article offers practical insights into selected aspects
of Polish post-award jurisprudence and highlights lessons
arising from recent case law, including pro-arbitration
developments with the involvement of KKG Legal.

The Public Policy Clause as a Safeguard of the
Arbitration System

Among the grounds for setting aside an arbitral award
under Polish law, the public policy clause is both one of
the most important and one of the most commonly relied
upon in practice. Pursuant to Article 1206(2)(2) of the Polish
Code of Civil Procedure, an arbitral award may be set aside
where it is contrary to the fundamental principles of the
Polish legal order.

At first glance, this provision may appear to grant state
courts broad powers to review arbitral awards. In reality,
however, Polish courts consistently emphasize that the
public policy clause is not intended to serve as a gateway
to a substantive re-examination of the dispute.

RATHER, IT OPERATES AS A SAFETY
VALVE DESIGNED TO PROTECT THE
INTEGRITY OF THE LEGAL SYSTEM
WHILE PRESERVING THE AUTONOMY
AND FINALITY OF ARBITRATION.

The Purpose of the Public Policy Clause

The Polish Supreme Court has repeatedly stressed that
review under the public policy clause cannot take the form
of a full merits review comparable to appellate proceedings
before state courts. A state court examining an application
to set aside an award is not entitled to reassess the facts,
reevaluate evidence, or determine whether the arbitral
tribunal correctly interpreted the applicable law.

This restrained approach reflects the nature of arbitration
itself. By choosing arbitration, parties accept that state courts
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will not conduct a full reconsideration of the dispute. Setting-
aside proceedings are therefore not intended to provide a
second opportunity to litigate the merits of the case.

Judicial review serves adifferentand much narrower purpose.
Polish courts consistently emphasize that intervention
should be limited to exceptional cases involving serious
abuses of arbitration or defects that affect the legal order
itself. In this sense, the public policy clause protects the
integrity of the legal system while preserving the autonomy
and finality of arbitral awards.

What Constitutes a Violation of Public Policy?
The term “fundamental principles of the legal order” is
intentionally left undefined, giving courts flexibility to
assess each case individually. Consequently, courts play a
central role in determining the scope and limits of public
policy review in arbitration matters.

The relevant question is not whether the arbitral tribunal
correctly applied every rule of law. A legal error alone is
insufficient. Rather,

THE KEY QUESTION IS WHETHER
THE AWARD PRODUCES EFFECTS
THAT ARE FUNDAMENTALLY
INCOMPATIBLE WITH THE CORE
VALUES OF THE POLISH LEGAL
SYSTEM.

Polish jurisprudence recognizes that these “fundamental
principles” encompass not only constitutional norms of
particular significance, but also basic principles governing
individual branches of substantive and procedural law.
At the same time, the public policy clause is interpreted
narrowly. Not every violation of a mandatory rule justifies
setting aside an award. Judicial intervention is reserved
for serious and qualified infringements that manifestly
contradict the foundations of the legal order.

Importantly, courts focus on the award's ultimate effect
rather than on individual shortcomings in the tribunal’s

reasoning. The task is not to construct a closed catalogue
of public-policy principles and mechanically verify whether
one of them has been infringed. Instead, courts assess
whether the final outcome of the award is incompatible
with the fundamental assumptions of the Polish legal
system. Consequently, even an objectively identifiable legal
error will not justify annulment unless setting aside the
award is necessary to protect public policy.

Public Policy Clause in Action

The practical importance of the public policy standard is
best seen in cases where a state court is asked, under the
guise of public policy review, to reassess the merits of a
dispute already decided by an arbitral tribunal. For example,
alosing party may seek to portray its disagreement with the
tribunal’s interpretation of the contract not as an ordinary
merits complaint, but as a violation of fundamental
principles of law.

A recent Polish case before the Supreme Court illustrates
this point. The arbitral tribunal had interpreted a contractual
provision under Article 65 of the Polish Civil Code, which
governs the interpretation of declarations of intent and
contracts. The losing party argued that the tribunal’s
interpretation was inconsistent with the parties’ actual
intention and sought to set aside the award before a Polish
court of appeal.

This type of argument creates a natural temptation for a
state court. Since the dispute concerns the meaning of the
parties’ contract, the court may be inclined to verify whether
the arbitral tribunal interpreted the contract correctly.
However, that is precisely where the boundary between
public policy review and impermissible merits review must
be drawn. As the Supreme Court later emphasized, review
of the elements forming an arbitral award under the public
policy clause “cannot assume the scope proper to a review
of the merits” of that award.

Why the Supreme Court Intervened

The court of appeal nevertheless set aside the award. In
substance, its reasoning focused on the premises and
outcome of the arbitral tribunal’s interpretation of the
parties’ declarations of intent, rather than on identifying
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a violation of the fundamental principles of the Polish
legal order. The Supreme Court firmly rejected this
approach. It held that the court of appeal had carried out
an impermissible merits review of the arbitral award by
questioning the tribunal’s interpretation under Article 65
of the Polish Civil Code instead of demonstrating why the
award breached basic principles of public policy.

The Supreme Court’s reasoning is important because it
confirms that an error in substantive law is not, by itself,
enough to set aside an arbitral award. In the context of
Article 65 of the Polish Civil Code, the Supreme Court
made the point even more directly:

a breach of that provision could justify setting aside an
arbitral award only if the incorrect interpretation resulted
in an award that was impossible to accept from the
perspective of fundamental principles of the legal order

The case illustrates a point that is crucial for post-award
review.

THE PUBLIC POLICY CLAUSE IS
A SAFEGUARD, NOT AN APPEAL
MECHANISM.

It protects the legal order against awards that are truly
incompatible with its most basic principles. It does

not allow state courts to replace the arbitral tribunal’s
contractual interpretation, assessment of evidence

or legal reasoning with their own. The Supreme Court
expressly tied this limitation to the autonomous position
of arbitration as an alternative to state courts. Parties
who agree to arbitrate must accept that review by a state
court “does not and cannot constitute an equivalent of
appellate review typical of state court proceedings.

The Broader Polish Perspective

The case should also be viewed against the broader
backdrop of Polish post-award jurisprudence, which
consistently demonstrates judicial restraint towards
arbitral awards.

Empirical studies of Polish case law show that arbitral
awards generally withstand judicial scrutiny.

In 2020, successful parties defended 194 out of 213
awards before Polish courts, which means that more
than 91% of awards survived post-award review.

In the 2021-2022 study, the authors similarly concluded
that, in approximately 90% of post-award decisions,
Polish courts either enforced arbitral awards or refused
to set them aside, thereby upholding their effectiveness.

Against that background, the court of appeal’s intervention
was exceptional. It showed that even in an arbitration-
friendlyjurisdiction, the public policy clause may occasionally
be interpreted too broadly. The Supreme Court'’s judgment
corrected that error. Following a cassation complaint, the
Supreme Court set aside the court of appeal’s judgment
and remitted the case for re-examination. In doing so, it
reaffirmed that a substantive review of an arbitral award
under the public policy clause would contradict the very
nature of arbitration and the autonomy of the parties’ will.

Poland as an Arbitration-Friendly Jurisdiction
The case therefore demonstrates both the risk and the
safeguard. The risk lies in the possibility that a state court
may transform setting-aside proceedings into a disguised
appeal on the merits. The safeguard lies in the Supreme
Court’s willingness to restore the proper boundary between
permissible public policy control and impermissible merits
review. In practical terms, the “safety valve” of cassation
review worked.

More broadly, the case law demonstrates that Polish courts
view the public policy clause as an exceptional safeguard
rather than a mechanism for routine judicial review of
arbitral awards. This approach is consistent with the
broader trend visible in Polish post-award jurisprudence,
where courts generally exercise restraint and respect the
autonomy of the arbitral process.

Taken together, the available case law and empirical data
support the conclusion that Poland is an arbitration-friendly
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jurisdiction. While Polish courts remain prepared tointervene
where an award genuinely threatens the fundamental values
of the legal order, they are equally committed to preserving
the finality of arbitral awards and the parties’ decision to
resolve their disputes through arbitration. In this respect,
national courts do not merely supervise arbitration. They
actively contribute to its effectiveness and legitimacy.






